


Lawyers for Social Responsibility

c/o 5120 Carney Road N.W.

Calgary, AB  Canada   T2L 1G2

May 7th, 2010

The Right Honourable Stephen Harper

Prime Minister of Canada

House of Commons

Ottawa, Ontario

K1A 0A6

Dear Sir: 



RE:  International Law and Nuclear Disarmament

We write to encourage you to join the many respected states that are taking practical steps toward a nuclear weapons-free world.  We are deeply concerned with the failure of your government to comply with the 1996 Advisory Opinion on “The Legality of the Use, and the Threat of Use of Nuclear Weapons” rendered by the International Court of Justice (ICJ).  There are two critical aspects to this decision that we wish to raise with you. 

On the Illegality of Nuclear Weapons

First the court confirmed the importance of the the “Cardinal Principles” of humanitarian law that require first, that civilians must never be the object of attack and secondly, that there is a prohibition on causing unnecessary suffering to combatants.  After considering these and other rules of international law, the ICJ concluded that: 

"...the threat or use of nuclear weapons would generally be contrary to the rules of international law applicable in armed conflict, and in particular the principles and rules of humanitarian law" (Advisory Opinion, July 8, 1996, para. 105(2)E)  

For all practical purposes, the use of modern warheads must be prohibited for their size necessitates that they cannot be used in compliance with international law.  

On the obligation to negotiate for nuclear disarmament

All states, including all NATO members, that are parties to the Non-Proliferation Treaty have undertaken in Article VI “to pursue negotiations in good faith on effective measures relating to cessation of the nuclear arms race at an early date and to nuclear disarmament...” The International Court of Justice in its July 8, 1996 Advisory Opinion examined Art. VI and concluded unanimously that “There exists an obligation to pursue in good faith and bring to a conclusion negotiations leading to nuclear disarmament in all its aspects under strict and effective control.” 

In violation of this legal duty to disarm, NATO’s Alliance Strategic Concept of 1999 states that NATO members agreed that nuclear weapons will be maintained and that they “remain essential to preserve peace”.   Subsequent Communiqués from the Nuclear Planning Group in NATO do not indicate that any steps are being taken by NATO to comply with the obligation to negotiate nuclear disarmament. 

This failure of governments to engage in negotiations for nuclear disarmament has been the subject of a recent June 6, 2009 Resolution from the meeting of the International Association of Lawyers Against Nuclear Arms.  That resolution states: 

IALANA, the International Association of Lawyers Against Nuclear Arms, is pleased by the swelling chorus of voices from many countries and many political sectors endorsing the vision of a nuclear weapons free world. But a vision is not a policy. While ratification of the Comprehensive Test Ban Treaty, the enactment of a Fissile Material Cut-off Treaty and the renewal of START would all be steps in the right direction, more is needed to make the vision a reality.

A nuclear weapons free world requires the conclusion of a convention establishing total and permanent nuclear disarmament.

IALANA hopes that a demand for the prompt beginning of negotiations for such a convention will emerge from the 2010 NPT Review Conference. Failing such a demand, IALANA is prepared to embark on a campaign to ask the International Court of Justice for an Advisory Opinion defining the timeline for compliance in good faith with the general nuclear disarmament obligation required by Article VI of the NPT and the Court’s Advisory Opinion of 8 July 1996. Time is of the essence. As stated in the 1996 Opinion the obligation is one to pursue and bring to a conclusion negotiations leading to nuclear disarmament in all its aspects under strict and effective international control.

We therefore call on the Government of Canada:

1) to find early and prominent opportunities to publicly reaffirm Canada’s commitment to a world without nuclear weapons;

2) to encourage a new NATO Strategic Concept that commits NATO to policies that both conform to Articles I and II of the NPT and are designed to achieve the nuclear disarmament promised in Article VI;

3)  to forge a consensus within NATO to phase out any role for nuclear weapons in its policies;

4) to encourage states at the NPT Review Conference to commit to preparatory work on a Nuclear Weapons Convention, or framework of instruments, for sustainable, verifiable, and enforceable global elimination of nuclear weapons.

We would be very grateful to receive your views on this recommendation.  Your time in giving these comments serious consideration is most appreciated. 
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